
Section S.Water rights. (1) All existipg rights to the use of

any waters for any .rtlf.tl oi'beneficiafpurpose are hereby

recognized and confirmed. 
r,

(2) The use of all water that is now or may hereafter be

uppropriatJf* t"f", l="t, distrilutign,- of other benefrcial

il;, the right of way over ttt" lands of others for all ditches'

aruittr, fltimes, ,"rr-"1r, and aqueducts necessarily ttsed in

connection therewith, and the sites for resenroirs necessary

for collecting 
""a 

rtotittg water shall be held to be a public use.

(3) All surface, untlerground, flood, and atrnosnhefq waters

*itt in the boundaries oTth" state are the property of.the state

for the ,rr"-oiitr p"ople and are subject io appropriation for

benefrcial uses as provided by law. 
.

(4) The legislature shall provide for the administration,
.otirot, ""ailIrrt.tiott 

of water righry-*Td shall establish a

;yil;' ;4.*t ir"lized records, in addition to the present

system of local records.

---
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581 SURFACE WATER AND GROUND WATER

Cross.References
Water Judges, Title 3, ch. ?, patt2.
Duties of water masters, 3-7-31f.
Reserved Water Righte Compact Commission, Title 86, ch. 2, part ?.

86-%232. Availability oftemporary preliminary or preliminary decree. (1) (a) The
water judge shall send to the department a copy of a temporary preliminary decree or
preliminary decree issued for a basin.

(b) fire water judge shall serye by mail a notice of availability of the temporary preliminary
decree or preliminary decree to each person who has frled a claim of existing right within the
decreed basin or to that person's suocessor as documented in the departmenf,s records.

(c) The water judge shall also serye by mail a notice of availability of the temporary
preliminarydecree orpreliminarydecreetothe purchaserundercontractfor deed, as definedin
70-20-LLs,ofpropertyinconnectionwithwhichaclaimofexistingrighthasbeenfiledwithinthe
decreed basin.

(d) In the Powder River basin, the water judge shall serve by mail a notice of availability of
the temporary preliminary decree or preliminary decree to each per:son or to that person's
suocessor as documented in the department's records, who has filed a declaration of an existing
right.

(e) The water judge shall enclose with a notice required under subsections (1)O) through
(1)(d) an abstract of the disposition of the claimed or declared existing right of a person identified
in this section or that person's suocessor as documented in the department's records.

(0 The notice of availability required under this section must also be senred upon:
(t thoseissuedorhavingappliedfor and nothavingbeendenieda permittobenefrciallyuse

water within the decreed basin pursuant to fitle 85, chapter 2, part 3;
(ii) those granted a resenration within the decreed basin pursuant to 85-2-316; or
(iii) other interested persons who request serr/ice of the notice ftom the water judge.
(g) When the water court provides notice to claimants of the opportunity to object, it shall

include information explaining the right to appeal a water court decision as provided in
85-2.235.

(2) the clerk or person designated by the water judge to mail the notice shall make a
general certificate of mailing certifring that a copy of the notice has been placed in the United
States mail, postage prepaid, addressed to each party required to be served notice of the
temporary preliminary decree or preliminary decree. The certificate is conclusive evidence of
legal notice of entry of decree.

(3) Notice of the availability of a preliminary decree must also be published at least once
each week for 3 consecutive weeks in at leastthree newspapers of general circulationthat cover
the water division or divisions in which the decreed basin is located. Ttris notice must be provided
before the frnal decree for the basin ie issued.

(4) A person may obtain a copy of the temporary preliminary decree or preliminary decree
upon payment of a fee of $20 or the cost of printing, whichever is greater, to the water judge. The
fee must be deposited in the state general fund.

History: En. Sec" 22,Ch,697,L 19?q amd" Sec.28, Ch. 62q L. 19E8; amd. Sec.2' Ch.605' L. 1989; arnd.
Sec. l, Ch. 197, L 1996; amd. Sec. 29, Ch. 3E9, L 1999; amd. Sec. 6, Ch. 626' L. 2005.
Cross.Referencee

Duties of water masters, 3-7.311.
Service, Rule 4D, M.R.Civ.P. (see fitle 25, ch. 20).
Department duties, 98 2.112



85-2-316. State reservation of waters. (1) The state, any political subdivision or agency
ofthe state, orthe UnitedStatesor any agencyofthe United States may applyto the department
to acquire a state water reservation for existing or future benefrcial uses or to maintain a
minimum flow, level, or quality of water throughout the year or at periods or for a length of time
that the department designates.

(2') (a) Water may be reserved for existing or future benefrcial uses in the basin where it is
reserved, as described by the following basins:

(t the Clark Fork River and its tributaries to its confluence with Lake Pend Oreille in
Idaho;

(ii) the Kootenai River and its tributaries to its confluence with Kootenay Lake in British
Columbia;

(iii) the St. Mary River and its tributaries to its confluence with the Oldman River in Alberta;
(iv) ttre Little Missouri River and its tributaries to its confluence with Lake Sakakawea in

North Dakota;
(v) the Missouri River and its tributaries to its confluence with the Yellowstone River in

North Dakota; and
{vi) the Yellowstone River and its tributaries to its con{luence with the Missouri River in

North Dakota.
(b) A state water reservation may be made for an existing or future benefrcial use outside

the basin where the diversion ocrurs only il stored water is not reasonably available for water
leasing under 85-2-141 and the proposed use would occur in a basin designated in subsection
(zXa).

(3) (a) The department shall adopt rules that are necessary to determine whether or not an
application is correct and complete based on the provisions applicable to issuance of a state
water reservation. The rules must be adopted in compliance with Title 2, chapter 4.

(b) An applicant shall submit a correct and complete application. The determination of
whether an application is correct and complete must be based on rules adopted under this
subsection (3)1het are in effect at the time the application is submitted. The department shall
proceed in accordlnce with 85-2-302 with regard to any defects in the application
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(c) ltre application must be made on a form prescribed by the department' fird department

shail make th" fo"-* available through its offices' ---r -L^r ---(d) Upon receiving a correct 
"4.^o11n1*9-tnplication, 

the department shall proceed in

accordance with gb-z-Bgz through go-z.gcig. Aft€;r the hearing p-uia"a for in 85'2'309, the

department sha1 decide-whetheito re**";il;t*lo"tft" ap-ptcant' The departmenf,s costs

of giviag notice, holding the hearing, *"a".f,"i'i"""stigations, ;ttd making records incurred in

acting upon the applic-ation to resente 
"t"io,"9t""pt-tiie 

cost' of salaries of the department's

personnel, must be ;;ffi; ifr" 
"ppU.*i. 

to 
"aaitiott, 

a reasonable proportion of the

fiiili"i,ilrti,? 
"f-p*p*trg 

an envi"onn["t"i 
""Jv"is-must 

be paid bv the applicant unless

*"Ga Uv a" a"p""i-"-J"pi,q " 
showin-g of 

-s@.cauge 
by the applicant'

(4) (a) Except ;;;;TJ i"- A5-Zri'-fadt, the department shall issue a state water

resenration ie tUe apptiJant establishes to tfre adpa*mettt by a preponderance of evidence:

(l) the purPose of the resenration;
iil ttt" oeed for the resen'ation;
iiil) tt 

" 
amount oiql"t* "o"rrrry &r the purpose of the reservation;

ii"i ttt"t the resenation is in th9 public interest'

O) In determining the public interesi ir"Jo 
"ubs"ctio" 

( XaXrv), the department shall

issue a water reservation for withdrawaf a"a;anspo"t for use outside the state if the applicant

pnoves by clear and convincing evidence that:

1i1 the proposea o"t-oi-J":t" use of water is not contrary to water conservation in Montana;

and
(ii) the pmposed out-of-state use of water is not otherwise detrimental to the public welfare

of the citizens of Montana.
(c) In determining whether the gpHclnt !g3;r-oved 

bv. cp1 and convincing evidence that

the requirem"nts of 
";Usfiids 14l15)(i) 

"ttA 
(Arcltiil are met, the department shall consider the

following factore:
(0 whether there are presqnt_or projected water shortages within the state of Montana;

(ii) whether tn" J"t"" [rt"i ir trt"'""d:J-"rlrt" 
"pptLati6n 

could feasibly be transported to

alleviate water shortages within the state of Montanai
(iii) the supply 

""'a 
ro*t of water ;";idt[ to ttt" applicant in the state where the

applicant intends to use the water; and
(iv) rhe dem""ar iii.&-o;;d;ppii.ant's supply in the state where the applicant intends to

use the water.
(d) when applylng for a state watgr reser:rtation to withdraw and transport water for uee

outside the state, tffiiil"iti, rii"fi'il;i;;ru1cornply yith the laws of the state of Montana

;;;;""i"t ure approp-fitio1,lease, use, and resen'ation of water'
(5) If the p*rpor" of the state water reservation requires construction of a storage or

diversion facility, # 
"ppii"t"t 

;i"U 
"tt"butlit" 

tU" 4eqgttment by a preponderance of evidence

that there willt" ptoft-r" to"'""d.o-pletion of the facility and accomplishment of the purpose

ffih;;;;bf" tUUtZ"." in accordanie with an established plan.

(6) The uepartiie;;'ffiiiil;'anv state water resenrarions after Mav 9, 1979, for

maintenance of -irri-n- flog', l"v"l, o" qitatity oe water that it awards at any point on a stream

or river to a maximum of b0% of the 
"n"""frtil"Jnory 

of 
"e"o"A 

on gauged streams' Ungauged

;t*;" "* not subject to the lipit.undel this subsection.
(z) A state water resenation issued ""d;thi; roti* has a priority of appropriation

dad;s fr;th; fft";;t;;";A and complete application with the department'

(8) (a) A person desiring to use-watei"Lt"tida to a conser:vation &strict for agricultural

purposes shall make application fo-r the use with the district, and the district, upon approval of

the application, rft"U-itifoil 1h" department of th" approved use and issue the applicant an

authorization for the uee. n e a"p"rtneniJhalil"i"ttli ".*"as 
of all uses of water reserved to

consenzatio' distri"t!=;-d;;e;e.n"itil tft""-1"A"-.sted. bv the districts, for rendering

technical 
"116 "dministrative 

assistanc"-*itUi" the depa4ment's staffing and budgeting

limitations in the preparation and procesffiof tueapplicatio"s for the conservation districts'

The depart-"r,t rniil'*iffiff#mJ;l'iJi;4l&i;t li-it.tiott9, complete inv feasibilitv

study request€d by ffi ;i"tt*;"tillti" D;#d;ithe-time that the request was made' The
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85-2-316 WATER USE 604

department shall extend the time allowed to develop a plan identifying pmjects for using a
district's resenration as long as the conservation district makes a good faith effort, within its
staffing and budget limitations, to develop a plan.

(b) Upon actual application of water to the prcposed beneficial use, the authorized user
shall notify the consen'ation district. Ttre notifrcation must contain a certified statement by a
'person with experience in the design, canshrction, or operation of project works for agricultural
purposes describing how-the resenzed water was put to use. The department or thedistrict may
theninspect the appropriation to determine if it has been completed in substantial accordance
with the authorization.

(9) A state water reservation issued under this eection may not adversely affect any rights
in existence at that time. fire department may issue a state water resenration subject to terms,
conditions, restrictions, and limitations it considers necessary to satisfy the criteria of this
section.

(10) Upon issuing a state water reservation for the purpose of maintaining a minimum flow,
level, or quality of water, the appropriation of water is complete. Except as provided in
85-20-1401, the department shall, periodically but at least once every 10 years, review existing
state water reservations to ensure that the objectives of the resentations are being met. When
the objectives of a state water reservation are not being met, the department may entend,
revoke, or modiff the reservation. Any undeveloped water made available as a result of a
revocation or modiEcation under this subsection is available for appropriation by others
pursuant to this part.

(11) Except as provided in 85-20-1401, the department may modiff an existing or future
order originally adopted to reserve water for the purpose of maintaining minimum flow, level, or
quality ofwater, so as to reallocate the state water reservation or portion ofthe reservation to an
applicant who is a qualified resenrant under this section. Reallocation of water resen'ed
pursuant to a state water resenration may be made by the department following notice and
hearing if the department finds that all or part of the resewation is not required for its purpose
and that the need for the reallocation has been shown by the applicant to outweigh the need
shown by the original reservant. Reallocation of reserved water may not adversely affect the
priority date ofthe reservation, and the resenration retains its priority date despite reallocation
to a different entity for a different use. The department may not reallocate water rreserved under
this section on any stream or river more frequently than once every 5 years.

(12) A resenrant may not make a change in a state water resen'ation under this section,
except as permitted under 85-2-402 and this subsection. If the department approves a change,
the department shall give notice and require the reservant to establish that the criteria in
subsection (4) wiU be met under the approved change.

(13) A state water reservation may be transferred to another entity qualifred to hold a
reservation under subsection (1). Only the entity holding the reservation may initiate a transfer.
The transfer occurs uponthe filing of a waterrightownership update form with the department,
together with an affidavit ftom the entity receiving the reservation establishing that the entity is
a qualified resenrant under subsection (1), that the entity agxees to comply with the
requirements of this section and the conditions of the resenration, and that the entity can meet
the objectives ofthe reservation as granted. Ifthe transfer ofa state water reservation involves a
change in an appropriation right, the ne,cessary approvals must be acquired pursuant to
subsection (12).

(14) This section does not vest the department with the authority to alter a water right that
is not a state water resenration,

(15) The department shall undertake a program to educate the public, other state agencies,
andpolitical subdivisionsofthe state as to thebenefits of the state waterreservationprocess and
the procedures to be followed to secure lhe reservation of water. Ttre department shall provide
technical assistance to other state agencies and political subdivisions in applying for
reservations under this section.

(16) Water reserved under this section is not subject to the state water leasing program
established u;rder 85-2-L4L.

History: En Sec.26 Ch.462, L 19?3; and. Sec. ll, Ch.486, L. 19?5; amd. Sec.7' Ch.416 L. f9?7; R.C.M.
194?, E9-890; amd. Sec. 1, Ch. 6E9, L. 19?9; amd. Sec" 1, Ch. 186, L l9E1; amd. Sec. 6' Ch. 857' L. l9E1; amd. Sec.
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-;;;;;;.' "tr*".or-yi!u 
Indian tribes. (r) rtre resemed warer rights compact

commiseion, created by 2-L5-2L2, may negotiate widtr the Indian tribes or thJir authorized
represe-ntatives jointly or severally to conctuae compacts authorized under qf-i-ZOi. C;pa.t
proceedings must be commenced-bv-the-commissi;. The commisrion.h"ll'r"*e [v ce*in"amail directed to the. gwerning body of each tribe a written request for the lnitiation or
n-egotiations under thiJpa"t *d" 

"-eryest 
for the designation of"" 

"utt 
o"irra *po*"tative of

the tribe to conduct compact negotiations. Qompact p6toiirti*r *ilil;;pd o."ipt ortrt.*i-t!g" designation ft'om the governingbody of a tribei
- (2') When the compact commission-and the Indian tribes or their authorized representatives
$v.e agpe{!o.? qgpi"t, they shall sign a copy and nt" 

"" "tn-gi"A -pv "'ittr 
tle depaitment of

state of tJre United States ofAmerica and copies with the secretary of Jtate of Montana and with
the governing.bo,ly for the tribe involved. Tire *-p..t is efectivi anaUnainJ$;A parties
l{l Tl+q$"" by the.legislature of Montana aod atty affected alt"i g"E*I"s;*it;d
app_roval 

_by the appropriate federal authority.q pfgn its ratificatiol byr the Montana legislature and the tribe, the terms of a compao
must be included in thepreliminary decee as pfo.'ided by 85.2-231, and un6;a" oUiectio" t"
tJre compagt is sustained under 85-2-238, the teims of the".o.p""iii*l ill;;ildr;i d'irr" n r"t
decree without alteration. However, if approval of the state iegiitature and the tribe has not been

85-2-703
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accomplished bv July L,2oL3, all Indian claigos for reseryed water rights that have not beenresolved bv a compact mugt be zua *itrt irt; d;;;;ffiil 2.4.moqths. rhese new filingsmust be ueed in the form-rlati"nof th;;;;ilinair-;'eci; Jtilil"rtu" giventreatment sim'arto that given to all other fitt"g" 
% %ry v'".

- --Hietory: En'sec"22,cu.esz,';lg?qand.sec-g,ch.26_s,Lr96r;amd.sec.6rch.60?,Llgg6;amd.sec.

3*1,13il.?,tf.tffY' sec' 8, ch. zsr' L reer;d.3*. blbi.i+?iffi 
"-u. 

s". 2, cr,. r08, L i008; snd.
Compilet'e Conmente
- ' 2009 Amendment: chaptct 

'in 
(3) in second sento..nce near middle extended 

Lpnroval date from July r, z0og, tolli*ili;lliLi' end beiore dilffil;il;i "r4; l;; "6":ffi;ffiffeffective February rg, ztog.

i::Y:" 1-rndian.lantrs, 
Title 2, ch. t, parr B.


